s R TR

: . I
OFFICE OF THE ATTORNEY GENERAL OF TEXAS Qp

AUSTIN
GERALD C.

Eﬁﬁﬁf"ﬂblv Edvl T uﬁ-vJ. Commiss 10'}"!‘5?
Departuent of blio Safety
Austin, Tozaa

Dear 8iri " Opinion Ro. O '
- Rep . Official misgorduat of county

questions to be ansvered as app t Out in
the documents accompanying it oadpts mixed questions
of lawv and fact which canroy be by this department,

The fact questions present 88ua detsrmined by a
2 We vill therefore

upon the assumption th\certain facts may be fournd to be
true. )

With r€spedt to\your first \qGestion, you are advised

that, 4f it should k2 established in & rrocoeding for the

shall take the folloving oath or affirmationt

arfirm), that 1 will faithfully execute the dutles

;s @0 solemnly svear (or

of ths office of of ths 3tate of
Texas, and will to the oesy of my ability rrescrve,
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gonorable Edvin Lacy, Commissioner, Page 2

. proteot, and defend the Constitution and Lavs

of the Urited States and of this State; and

I furthermore solemnly s=wear {or affirm), that

I have not direotly ror indirectly paid, offered,
or promised to pay, contributed, nor promised

to contribute any roney, or valuable thing, or
promised any public office or employment, &3 a
revard for the giving or withholding a voto at

-32; :1ection a8t vhich I vas elected. So hel)p me

It will be observed that the cath has relation only
to brivery of electors "at the elesction” &t vhich the officer
vas elected, The oath does not have reference to nominations.
30 that a county commissiorer who wilfully exercises his
pover to employ rersons to vork ugon the roads of the county,
to employ persons not reeded in such work in consideration of
their votirg for his nomiration at a primary election does not
constitute a violation of the Constitutional ocath of office
80 a3 to subject him to removal from the office in the event
he should be elected thereto at the general slection, He may
bs punished under the provisions of Feral Ceode, Article 196,
for corruptly using his authority or influence, but such punish-
ment does not carry a disqualification for election to the of-
fice to vhich he has been nominated.

In this conneoction, it must be remembered that the
legislature has seen fit to provide that "Ko officer ir this
State shall be removed from office for any act he may have
ocommitted prior to his electicn to office.” Article 5986, as
amended Acts 1939, 4Gth Leg., House Bill 393, Section 1.

A commissioner, then, cannnt be removed from his
office during the second term to vhich he may have been elected
for an act vhich he has committed during his first term in
such office,

In anaver to your third question, you are advised that
& county commissionrer wvho wilfully exercises his powver to
employ persons to work uron the roads of the county to engage
the sorvices of persons not reeded in such work for the rurpose
of furthering his persoral political ambition 1s rot gullty
of misayplication of public furnds, &3 that offernse is defired
by the Ieziclature. In the ¢s3e of Lirra va. 3iste, 135 3. W,
(24) 105, the Court of Criminal Appeals held that a county
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Bonorable Edvin Laocy, Commissioner, Page 3

commissioner vho filed a fioctitious account and sesured and
cashed a varrant and gave & portion of the proceeds in excess
of payment due on an auto to the seller of the auto could not
be convicted of misapplication of publioc furnds, in the absence
of evidence that the money involved wvas in the hands of the
commissioner in his official capacity, holding that county
commissiorers are not by virtue of their office custodians of

ooqnty funds,

With respect to your fourth and laat question, you
are advised that in the opinion of this dspartment the wrong-
ful employment or wrorgful approval of accounts against the
county for services rendered by aneaiployeo unnecessarily hired
to vork upon the rublic¢ roads does not constitute a theft of
county furds by false protext. As stated by the Supreme Court
of Texas in the case of State vs. Kirgsbury, 37 Tex. 159:
"There 18 no written Iav of this State expressly defining the
act of the county court in urlawfully approving an account against

the county &8 & penal offense.”
| | Yours very truly
ATTORNEY GFRERAL OF TEXAS
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' Richard ¥W. Fasirchild
Asaistant
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